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Department of Health and Human Services § 91.44 

identifies the parties involved and the 
date the complainant first had knowl-
edge of the alleged violation, describes 
generally the action or practice com-
plained of, and is signed by the com-
plainant. 

(2) Freely permitting a complainant 
to add information to the complaint to 
meet the requirements of a sufficient 
complaint. 

(3) Notifying the complainant and 
the recipient of their rights and obliga-
tions under the complaint procedure, 
including the right to have a represent-
ative at all stages of the complaint 
procedure. 

(4) Notifying the complainant and 
the recipient (or their representatives) 
of their right to contact HHS for infor-
mation and assistance regarding the 
complaint resolution process. 

(d) HHS will return to the complain-
ant any complaint outside the jurisdic-
tion of these regulations, and will state 
the reason(s) why it is outside the ju-
risdiction of these regulations. 

§ 91.43 Mediation. 
(a) HHS will promptly refer to a me-

diation agency designated by the Sec-
retary all sufficient complaints that: 

(1) Fall within the jurisdiction of the 
Act and these regulations, unless the 
age distinction complained of is clearly 
within an exception; and, 

(2) Contain all information necessary 
for further processing. 

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary 
to reach an agreement or make an in-
formed judgment that an agreement is 
not possible. 

(c) If the complainant and the recipi-
ent reach an agreement, the mediator 
shall prepare a written statement of 
the agreement and have the complain-
ant and the recipient sign it. The medi-
ator shall send a copy of the agreement 
to HHS. HHS will take no further ac-
tion on the complaint unless the com-
plainant or the recipient fails to com-
ply with the agreement. 

(d) The mediator shall protect the 
confidentiality of all information ob-
tained in the course of the mediation 
process. No mediator shall testify in 
any adjudicative proceeding, produce 
any document, or otherwise disclose 

any information obtained in the course 
of the mediation process without prior 
approval of the head of the mediation 
agency. 

(e) The mediation will proceed for a 
maximum of 60 days after a complaint 
is filed with HHS. Mediation ends if: 

(1) 60 days elapse from the time the 
complaint is filed; or 

(2) Prior to the end of that 60-day pe-
riod, an agreement is reached; or 

(3) Prior to the end of that 60-day pe-
riod, the mediator determines that an 
agreement cannot be reached. 

This 60-day period may be extended by 
the mediator, with the concurrence of 
HHS, for not more than 30 days if the 
mediator determines that agreement 
will likely be reached during such ex-
tended period. 

(f) The mediator shall return unre-
solved complaints to HHS. 

§ 91.44 Investigation. 

(a) Informal investigation. (1) HHS will 
investigate complaints that are unre-
solved after mediation or are reopened 
because of a violation of a mediation 
agreement. 

(2) As part of the initial investigation 
HHS will use informal fact finding 
methods, including joint or separate 
discussions with the complainant and 
recipient, to establish the fact and, if 
possible, settle the complaint on terms 
that are mutually agreeable to the par-
ties. HHS may seek the assistance of 
any involved State agency. 

(3) HHS will put any agreement in 
writing and have it signed by the par-
ties and an authorized official at HHS. 

(4) The settlement shall not affect 
the operation of any other enforcement 
effort of HHS, including compliance re-
views and investigation of other com-
plaints which may involve the recipi-
ent. 

(5) The settlement is not a finding of 
discrimination against a recipient. 

(b) Formal investigation. If HHS can-
not resolve the complaint through in-
formal investigation, it will begin to 
develop formal findings through fur-
ther investigation of the complaint. If 
the investigation indicates a violation 
of these regulations HHS will attempt 
to obtain voluntary compliance. If HHS 
cannot obtain voluntary compliance it 

VerDate Aug<31>2005 13:37 Dec 11, 2008 Jkt 214184 PO 00000 Frm 00437 Fmt 8010 Sfmt 8010 Y:\SGML\214184.XXX 214184ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



428 

45 CFR Subtitle A (10–1–08 Edition) § 91.45 

will begin enforcement as described in 
§ 91.46. 

[47 FR 57858, Dec. 28, 1982, as amended at 70 
FR 24322, May 9, 2005] 

§ 91.45 Prohibition against intimida-
tion or retaliation. 

A recipient may not engage in acts of 
intimidation or retaliation against any 
person who: 

(a) Attempts to assert a right pro-
tected by the Act or these regulations; 
or 

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of 
HHS’ investigation, conciliation, and 
enforcement process. 

§ 91.46 Compliance procedure. 

(a) HHS may enforce the Act and 
these regulations through: 

(1) Termination of a recipient’s Fed-
eral financial assistance from HHS 
under the program or activity involved 
where the recipient has violated the 
Act or these regulations. The deter-
mination of the recipient’s violation 
may be made only after a recipient has 
had an opportunity for a hearing on the 
record before an administrative law 
judge. 

(2) Any other means authorized by 
law including but not limited to: 

(i) Referral to the Department of Jus-
tice for proceedings to enforce any 
rights of the United States or obliga-
tions of the recipient created by the 
Act or these regulations. 

(ii) Use of any requirement of or re-
ferral to any Federal, State, or local 
government agency that will have the 
effect of correcting a violation of the 
Act or these regulations. 

(b) HHS will limit any termination 
under § 91.46(a)(1) to the particular re-
cipient and particular program or ac-
tivity or part of such program or activ-
ity HHS finds in violation of these reg-
ulations. HHS will not base any part of 
a termination on a finding with respect 
to any program or activity of the re-
cipient which does not receive Federal 
financial assistance from HHS. 

(c) HHS will take no action under 
paragraph (a) until: 

(1) The Secretary has advised the re-
cipient of its failure to comply with 
the Act and these regulations and has 

determined that voluntary compliance 
cannot be obtained. 

(2) Thirty days have elapsed after the 
Secretary has sent a written report of 
the circumstances and grounds of the 
action to the committees of the Con-
gress having legislative jurisdiction 
over the program or activity involved. 
The Secretary will file a report when-
ever any action is taken under para-
graph (a). 

(d) HHS also may defer granting new 
Federal financial assistance from HHS 
to a recipient when a hearing under 
§ 91.46(a)(1) is initiated. 

(1) New Federal financial assistance 
from HHS includes all assistance for 
which HHS requires an application or 
approval, including renewal or continu-
ation of existing activities, or author-
ization of new activities, during the de-
ferral period. New Federal financial as-
sistance from HHS does not include in-
creases in funding as a result of 
changed computation of formula 
awards or assistance approved prior to 
the beginning of a hearing under 
§ 91.46(a)(1). 

(2) HHS will not begin a deferral 
until the recipient has received a no-
tice of an opportunity for a hearing 
under § 91.46(a)(1). HHS will not con-
tinue a deferral for more than 60 days 
unless a hearing has begun within that 
time or the time for beginning the 
hearing has been extended by mutual 
consent of the recipient and the Sec-
retary. HHS will not continue a defer-
ral for more than 30 days after the 
close of the hearing, unless the hearing 
results in a finding against the recipi-
ent. 

(3) HHS will limit any deferral to the 
particular recipient and particular pro-
gram or activity or part of such pro-
gram or activity HHS finds in violation 
of these regulations. HHS will not base 
any part of a deferral on a finding with 
respect to any program or activity of 
the recipient which does not, and 
would not in connection with the new 
funds, receive Federal financial assist-
ance from HHS. 

[47 FR 57858, Dec. 28, 1982, as amended at 70 
FR 24322, May 9, 2005] 

VerDate Aug<31>2005 13:37 Dec 11, 2008 Jkt 214184 PO 00000 Frm 00438 Fmt 8010 Sfmt 8010 Y:\SGML\214184.XXX 214184ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R


